EDUCATION COUNCIL

HEW ZEALAND | Matalil Aotearoa

Complaints Assessment Committee (CAC) v Teacher B
NZ Teachers Disciplinary Tribunal 2017/7

This case is about the inappropriate use of force against a student.

The teacher was approached by three children in a distressed state at lunchtime who stated that another
child, Student A, had hurt them. The teacher approached Student A to talk to them; Student A refused to
engage and so the teacher directed Student A to go to the principal’s office.

On the way to the principal's office, Student A tried to walk away - the teacher placed his hands on Student
A’s shoulders, and steered him towards the office.

Student A then tried to duck out of the teacher’s grasp, but the teacher again caught hold of Student A,

Student A then grabbed hold of a bar outside the office - the teacher responded by prising Student A’s
fingers off the bar.

Student A tried to run away again so the teacher again caught hold of Student A, picked him up around the
waist, and carried him to the principal’s office.

The Tribunal considered this was a borderline case for serious misconduct as these actions were not a
“hrief reaction” but rather a sustained use of force. The Tribunal noted, as the teacher had accepted, that
the teacher’'s conduct was likely to adversely affect the wellbeing of Student A. Student A was clearly
distressed at the time, and the teacher’s actions added to this distress. The Tribunal also noted that the
teacher’s use of force reflected adversely on his fitness to practice.

The Tribunal did accept that the teacher’s use of force was not for bad effect or purpose, and did not
constitute physical abuse. The Tribunal also acknowledged that the combination of Student A’s behaviour
and their known history placed the teacher in a difficult situation in determining the best intervention to
protect other students from harm.

In these circumstances, the Tribunal did not find the teacher was guilty of serious misconduct, but agreed
that the teacher’s conduct did amount to a finding of misconduct.

The Tribunal granted non-publication orders for Student A, the school’'s name and location, and for the
teacher on the basis that publication would lead to the identification of Student A, which in turn, would be

detrimental to the efforts already made to further manage and improve his behavioural chatlenges.

The Tribunal censured the teacher for misconduct.
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Introduction

1. The Complaints Assessment Committee (CAC) has referred to the Tribunal a charge of
serious misconduct and/or conduct otherwise entifling the Disciplinary Tribunal to
exercise its powers arising from the respondent’s interactions with a student. The GAC
has charged that the resporident:

engaged in an inappropriate physical interaction with a student.

2, The hearing proceeded on the papers. The Tribunal considered the following

documents:

a) Thenotice of charge

b)Y An-agreed summary of facts

c) A joint memorandum addressing disciplinary thréshold

d) An application for name suppression for the resporident

e). Two affidavits in support of name suppression.

f) Subimissions on behalf of the respondent in support of name suppression.
g) Submissions on behalf of the CAC on costs, disciplinary threshold and name

suppression.
3. The parties conferred and agreed the facts and suggested outcomne.
4, The parties did not agree on the matters of costs-and non-publication of name;
Evidence
5. The évidence in support of the charge was contained in an Agréed Summary of Facts

(ASF) signed by counsel for each party. The agreed facts are-set out in fulk:

1, On the 13th of June 2076 [the respondent] dealt with a student in an
inappropriate manner.

2, [The: respondeni] was on duty at lunchtime. Three male students approached
the respondent in a distressed state. Two of them were covered in miid and
their clothes were wet. The boys told the respondent that Student A had
pushed them throughthe mud and wet grass an the field. The respondent
asked the: boys where StudentAwas and wentto find him.

a As the respondent approached the area, another student walked fowards

him crying. The respondent asked him what was wrong and this student said




10,

11,

Student A had thrown stonés at him and been nasty towaid him.

The fespondent approached Student A. The respondent asked himi what
happened. He respended, " can't remember." Thé respoiident prompled
Student A three times for a response but Student A remained quiet. The
respondent waited in silence for about 30 seconds for a response, but
nothing came. The respondent then said "Well, if you won't tell me what
happened then maybe you should tell fthe principal] instead.” The
respondent and Student A starfed to walk towards the principal 's.office.

At one point on the walk to the office Student A. started fo walk away from
the direction of the Principal's office. The respondent put his hand on his
shoulder and steered him towards the office areas. They walked tewards
the office. in-silence.

As the respondent and Student A approached the office, Student A shouted
something an. tried to duck away from the. respondent. The respondent
catight hold of Student A.

Student A started-to lash out, splashing mud alf over the respondent’s pants
and bruising his arm.

Student A then grabbed hold of the hars by the staffroom window. The
respondent prissd-his fingers off them. Student A was still lashing out.
Student A then grabbed hold of the oufside bar leading to the office. The
respondent prised his fingers off the-bar.

Student A then attempted to duck-down under the bar and run away from
the respondent:

The respondent put both of his arms-around Student A’s waist, picked hirn

iip and carried him to the: Principal’s office.




Misconduct/Serfous misconduct

8.

7.

10.

Dealing first with statufory provisions, serious misconductis defined in's 378 of the
Education Act 1989 (the Act). It provides:

serfous misconduct means conduct by a feacher—

(a)  that—

(i) adversely affects, or Is likely to.adversely affect, the well-being or

fearning of 1 or more students; or
{ii) reflects adversely-on the teacher’s fithess to be a teacher, or
{ifi) may bring the teaching professiorn inta disrepute; and
(b)  that is of 4 character or severity that meets the Education Council’s criteria

forreporting serious misconduci,
The Council's. criteria for reporting serious misconduct are found in r 9 of the New
Zealand Education Council Rules 2018. In:the Notice of Charge, the CAC relies on
rr 9¢1)(a) and (0):

(aj the physical abuse of a child or youing person (which includes physical
abuse carried out under the direction;. or with the connivance, of the
teacher)

(6)  anyact oromission that brings, or is likely fo bring, discredit to the
profession.

Section 139A prohibits the use of force by way of correction er punishment; towards-any
student or child enrolled at or atfending the school, institution, or service.

Section 401 sets out the powers of a Complaints Assessment Committes. Section
401(4) provides:

The Complaints Assessiment Committee must refer to the Disciplinary Tribunal

any matter that the Committee considers may possibly constitute serious

misconduct
Theréfore becatise the Commitfee considered the matter might possibly amount o
serious miscenduct, it was required to refer the matter to the Tribunal. This was
discussed in CAC v Rowfingson’ NZTDT 2015-54 where we observed:

 CAC v Rowlingson NZTDT 2015-54; 8 May 2016
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Then, having arrived at a judgement about the parameters of the factual situation
with which they are dealing, basing their assessment excluslvely on that, CACs
are obliged fo make a judgement about whether the teacher's condudt, "... may
possibly constitute serious misconduct”. Andthe second point which the Tribunal
would emphasise is that the words“...may possibly...” ate riot synonymous with
* ..may conceivably...”. In otherwords the possibility-that a teacher's conduct
may consfitute seriotis misconduct must be a realistic possibility. The CAC must
be satisfied that if the facts as they have assessed them to be can be proved
then there is & reafistic possibility that the Tribunal will regard the teacher's
conduct.as constitiiting seriotis miscondtict

If the CAC does not think there is such a realistic possibility, the CAC is 'not obliged to

lay the charge. The present charge places the Tribunal in an unusual situation, where
the CAC is on the one hand telling us that there is a realistic possibility that we will
regard the teacher's conduct as serious misconduct but at:the same time telling us itis
riot seriaus misconduct. However, the basis of the parties’ agreement that this case may
be resolved by'a finding of miscondtict was the untisual circumstances, those belng not
only the borderline nature of the case, but the fespondent’s personal circumstances.
The personal circumstances are that bécatise His daughter has special. health needs that

can better be met in the United Kingdom, the respondent has permanently returned
there, where he also has family. The CAC accepted that a pragmatic solution would be

in the public interest;

Physical force

12,

13.

It is accepted that the use of physical force — even at a lower level — is-unacceptable in
New Zealand schiools,? and that any teacher who uges physical force conitraty to the
prohibitiori in the Act? puts fiis oF Her status as & teacher in peril

In CAC v Haycock NZTDT 2016-2"this Tribunal did not hesitate in finding that smacking

:a child's bottom in an act of playful pretend anger was physical abuse. This was-on the

basis that it was covered by s 138A. The Tribunal rejected the respondent's argument
that physical abuse muyst involve some degree of aggression or viclence; saying:

2 NZTDT 2014-49, 20 May 2016 . _
® The decision refers to s 149, but we take it to mean s139A
4 CAC v Haycock NZTDT 2016-2, 22 July 2016




[13] Without foreclosing this argument for the future, inthe context of this cass,
we.think it is difficuitto see how an act of farce for the purposes of coercion of
punishment which is unlawful behaviour on a teacher’s part can othérwise than
be regarded as abusive.”

[15]... It needs to be emphasisad that in order for any technical assault to
constitute an offence under s 139A it must involve force’ and be admiinistered for
the purposes of correction or punishment.

[16] Moreover, once the application. of force reaches the point of constituting a.
breach of's 139A and attracts disciplinary aftention,. it seems fo the Tribunal that
it Is better to deal with-the gradations as a matter of penaily.

14, This position was modified in NZTDT 2016-50,% where we said:

[26] Haycock appears to suggest that any use of force-contrary to s 139A of the
Edtication Act will automatically comprise serious misconduct, with the
assessment to be made by the.tribunal solely: focusing on.where on the
seriousness spectrum. the matler concerned sits. That impression, {0 our mifds;
is wrong. This is because, fo be serious misconduct, the behaviotir concerned.
must salisfy the character and severity threshold established in the Rules. This
is an assessment that must-be undertaken on a case by case basis to determine
ifthe charge Is proven — thus it is not merely a question-of dealing with
gradations at the penaity stage.

15.  In CAC v Emilé NZTDT 2016/51° we found that & sirigle push did not warrant a finding of
seriols misconduct in circumstances where a teacher did ot recall the specific event
and the anly witness had not remained to asceitain the wellbéing of the child or to speak.
with the respondent. From what-she saw, the child was not affected at all. There was
insufficient evidence to determine:that it was for the purpeses of punishment or
correction, We fourid that although harm to the child is not the sole determining factor, it
is difficult to find that one push Tesulting in neither physical or emotional harm can
reasohably be termed “physical abuse”.

16.  In ajoirt memorandum, the parties submitted that the present case is analogous fo CAC

5 NZTDT 2016-50, 6 October 2016
S CAC Y Emile NZTDT 2016/51, 14 Décamber 2016
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18.

18,

20 ¥

2%

v Teaéheﬁ where we found misconduct when a teacher pulled a student “quite forcibly”
to get him to release his grip oh a netball pole as she was taking him fo the school office
following an episode of disruptive behaviour,.

They submit that in the present case the respondent’s conduct afso occurred in the

context of dealing with a student who was misbehaving/lashing out in a physical manner.

Sitilatly, the way in which the respondent chose 16 deal with the student’s:

‘misbehaviour, by prising the student's fingers off the barto get himand picking him up to

carry hirn to the principal's office, was inappropriate and has the potential to be.
categorised as serious misconduct under each of the three limbs ofthe s 378 definition
of the Education Act,

The parties agrée that:

()  ithad an adverse impact of the student’s wellbsing at the time of the-incident.
The studént was clearly distressed, and the respondent’s actions added to this
distress.

(b)  therespondent used force ta correct the student's behaviour. The Tribunal has
sald ot a nurnber of _o‘cca_sions,3 that = teacher's.use of force for such purposes
¢an bring into question a teachet's fithess to practice.

The parfies-submit that in light of the circumstances surraunding the respondent’s

-actions, it cannot bee as strongly asserted that his actions were of a nature that brings the

téaching profession into distepute, They agreed that the respondent's actions do fiot
amount to physical abuse, and submitted that, like NZTDT 2076-50, the incident appears:

{o present as a'spontaneous and brief reaction to the student's “sudden intransigence,

We agree that this case is comparable to NZTDT 2016-50, but the respondent’s actions
in the present case Involved a greater use of force than in that case, He not only prised
the studenit's hands off the bar, but he picked the bay up to move him. We also do ot
find that the student A presented with. “sudden Intransigence”. We would have thought
that his reaction ta baing taken to the sehool office was not unforeseeable.

However, we also find that the risk of harm fo other students appears greater in the:
present case. The respondent had strong grounds to-believe that Student A had already

. .
Above, n 5 o o
® The parties referred to CAC v Rangihau NZTDT 2016/18 at [58]. ‘This should be read in conjunction with
garagra‘ph 5
Above, i 5 at [39]
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caused harm to other students, and would continue to do so. Three boys were upset and
had told the respondent that they had been pushed through the wet grass and mud (two

boys being covered in mud). A fourth boy was crying, saying that Student A had thrown

stones at him.

The Tribunal-also considered imatters contathed in an affidavit from the Principal of the
school. The Principal told us that the studerit'at the centre of this case has posed &
number of behavioural challenges: On many ocGasions staff have had to restrain or
relocate this student to-ensure both his own safety and that of others. The student was:
stood down at one stage for verbally and physically abusing a staff member. The
Principal:gave us examples of the student's behaviour when angry. These include
pushing, hitﬁ_ng and Kicking stidents of all ages, verbally abusing staff and throwing
objects at them. There has been a jeferral to the RTLB (Resourée Teacher Learning
Behaviour} service.

‘We find that the-combination of Student A’s iehaviour on that day and his known history

placed the respondent in-a difficult situation in determining the best intervention fo
protect-other students from physical and emotional harm. We queried where other staff-

were, and whether any asslstance was offered. In October 2016, the Ministry of

Education issued Guidance for New Zealand Schools on Behaviour Management to
Minimisé Physicaf Restraint. These were not'in place at the time of the. present conduct,
but honetheless are helpful in considering the level of disapproval that respondent’s
behaviour might atfract. Had this case been conducted in person, we Wwouid have had
further opportunity to explore the options that were open to him, butwe mean no
criticismi of the parties that they agreed to dispose of the charge in the present way.

Findings tinder s 378 andr'9

24,

25,

The responderit has accepted that the canduct was likely to-adversely affect the well-
being or learning of one or more students, and the use of force tends to reflect adversely
on the responderit's fitness 10 teach. "Without argument to the contrary, we also accept
that conclusion.

In considering both the third ground under s 378 (may bring the teaching profession into
disrepute), we are guided by the High Court decision Colfie v Nursing Council of New
Zealand. ) We are not satisfied that reasonable members of the public, informed of the

19 (2001] NZAR 74 at [28]




facts and circumstances, could reasonably conclude that the reputation and standing of
the profession Is lowered by the behaviour of the practifioner. in reaching this
conclusion, we find the likelihodd of further harm to other students material.

26. With the grounds under.s 378(1)(a)(f) and (ii) established, the hext step is to determine
whether the conduct is of a character or severity that meets the Education Council’s
criteria for reporting serious misconduct (s 378(1)(b)).

27.  For the same reasons that we found the conduct doss. not amount to conduct that may
bring the teaching profession into disrepute, we find that it is not an act or omission that
brings, oris likely to bring, discredit to the profession undef r 9(1)(0).

28,  Despite the wording of the charge, the parties accept that the respondert's actions
do not amount to physical abuse (r9(1){a)). This is on the basis that the respondent
did not use force for a bad effect or-purpose and presented as-a spontanesus and
brief reaction to student A’s intransigence.
29. ‘We.do not agree that this conduct was a brief reaction; it was more sustaitied,
However, we do agree that the use of force was not for a bad effect or purpose, and
“we do not consider it constitutes physical abuse.
30.  In summary we do-not find the respondent is guilty of serious miscondugct, but agree
that misconduct is an appropriate finding. The next question is whether, having
heard the charge, we sHould do any of the matters outlined in-s 404.
Penalty
31.  Section 404 of the Act provides:
404 Powers of Disciplinary Tribunal
(1) Following a heaiing 6f a.charge of serious misconduct, or a hearing into any matter
referred to'it by the Complaints Assassment Comimittee, the Disciplinary Tribunal
may do 1 or more of the following:
{a) any of the things that the Complaints Assessmient Committee could have
done under section 401(2):
(b)  censure the teacher:

{c)  impose conditions on the feacher’s practising certificate or authority fora
specified period;




32.

33.

34,

Costs
35.

36.

10

{c) suspend the teacher’s practising certificate or authority for a specified

period, or untif specified conditions are met:
{e) annotate the register or the list of authorised persons in a specified manner:
(f impose a fine on the teacher not exceeding $3,000:

(9) order that the teacher’s registration or authority or practising certificate be
cancelled:

(h) require any party fo the hearing to pay costs to any other party:

() require any party to pay a sum to the Education Council in respect of the

costs of conducting the hearing:

() direct the Education Council fo impose conditions on any subsequent

practising certificate issued to the teacher.

When discharging the responsibilities owed to the public and profession, the Tribunal is
required to arrive at an outcome that is fair, reasonable and proportionate in the

circumstances."

The parties submitted that censure was an appropriate penalty. We agree. The
respondent is censured under s 404(1}b).

If the respondent had not relocated to the United Kingdom, we would have considered
whether conditions on practice were required. Although the respondent has no plans to
return to teaching in New Zealand, circumstances might change. We therefore direct that
the register is annotated under s 404(1)(e).

There is a dispute as to costs. The CAC seeks 40% of their costs.

For the respondent, Ms Andrews submits that there should be no order for costs, or at
the most it should amount to 20%. She argues:

e InNZTDT 2016-50" the Tribunal indicated that it would consider an award of
less than 50% for a finding of misconduct even were a hearing was required.

o In CAC vEE® where there was a finding of misconduct, the Tribunal was

" Roberts v Professional Conduct Commitfee of the Nursing Council of New Zealand [2012] NZHC 3354,

at [51].

"2 Above n 5
*cac vl NzToT 201619

10
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minded to require a 20% contribution.

» Because this case was very similar to 2016-50, it was open to the CAC not to
refer this case to the Tribunal and the costs would riot have been incurred. The
CAC could have censured the-respondent but chose notte:

« Because the respondent has returned to the UK permanently, any requirement to
contribute to costs would be difficult fo enforce,

For the CAC, Mr Auld responds that:

« the respondent's.submissions overlaok that the it is.the Disciplinary Tribunal, riot
the CAC that is the ultimate arbiter of the appropriate outcome in this jurisdiction

in each case that “may possibly canstitute serious misconduct?,’

« The Tribunal fusther resolves any disputed fatts which, in this case, was critical
to the CAG's decision to refer the matter fo the Tribunal, as there were some
disputed facts, which were not put before the Tribunal which, if accepted by the
Tribunal, would almost certainly have proven serious misconduct.”®

o liswellestablished that there is, in this jurisdiction, a category of "misconduct”
falling shott of “serious misconduct’ that nonetheless entities the Disciplinary
Tribunal o exercise its powers under § 404 of the Education Act 1989. Section
401(2)(d) of the Education Act expressly confirms the existence of “misconduct
that is not serious misconduct”. This-phrase was specifically added at the select
committee stage to clarify this distinction, which confirms it received particular
Parliamentary attention.'®

» The ability of the Tribunal to make a “misconduct’ finding short of “serious
misconduct” has been recognised recently by this Tribunal, for example, in its

decision CAC v Teacher {TDT2016/50)."

« The CAC acknowledges the guidance provided by this Tribunal in CACv
Rowlingson™ and assures the Tribunal it is being followed in geod faith.

These witriess statements are not referred to in fhese-submissions because the parties reached

Education Amendment Bill (No 2):2015 (193-2); (select committee report) at 4.
‘CAC v Teacher (TDT2016/50) TDT2016/50, 6 October 2016.
CAC v Rowlingson TDT2015/54; 9 May 2018, This is outlined abtiove at paragraph 10

37,

1 Ediication Act 1989, 40%(4}.
15

. an agreement on the facts.
7

18.

11
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39,

4Q.

41.

12

+ The Tribunal in Rowlingson récognised that the discretion vested in CACS was
“reduced considerably” by the change.!® And the legistative-history confirms the
purpose of the 2015 amendments included to “strengthen and streamline'the
disciplinary tegime for teachers, especially in.relation to the investigation of

reports of, and complaints about, possible serious misconduct’®

in light of these poirits, the CAC submitied that the new requirement to refer cases that
"may possibly” constitute serious misconduct must encorripass situatiornis where, even
after having made a discerning assessment of the circumstarices as mandated by
Rowlingsor.

« the CAC considers the approptiate finding Is one of “misconduct”;

» butit cannot exclitde a “realistic possibility” that a differeritly constituted,
competent decision-maker might reasonably reach a different view about the:
level of misconduct,

Mr Auld argued that the fact that the Tribunal is the ultimate decision-maker is the

reason for the CAC's practice of laying charges of “serious misconduct and/or conduct
otherwise entitling the Disciplinary Tribunal ta exercise its powers” (as in the present
case).

Mr Aiild stibmitted that the lowered threshold in s 401(4) means cases of this-kind are

‘more likely to arise; possibly even in the way foreshadowed in Rowlingson. He-noted
that a departmental report o the select committee rejected submissions to change the

“may possibly” wording, noting the “policy intent” was to ensure “instances of possible
serious misconduct are to be dealt with expeditiously and at the appropriate fevel” and;
as was stated in the explanatory note, above n 20, at 2, fo “streéngthien and streamiline
the disciplinary process” (emphasis added).”

Mr Auld submitted that the deliberately low legislative threshold for referral does not and

should not oblige the CAC to advocate for a finding of “serious: miscohduct” once a
matter is with the Tribunai. This is.reinforced by the fact the 2015 amendments have not
extinguished the avaliability of “misconduct” findings, as explained above. It mustbe

18:

28

A} 18] and see at [14] where the Tribunal sald there'was "no doubt" that the change "removes a
significant discretionary judgment from the Council's CACS”.

‘Education Amendment Bill (No 2) 2015:(193-1) {explanatory note) at 2.

The Ministry of Education and New Zealand Qualifications Authority Education Amendment Bill (No2):

Report to-the Education and Sciepce Commiitee (1July 2014} at [541%

12
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43.

44,

45,

46,

i3

open to the CAC to submit such a finding should be made, without the risk that the
CAC's right to claim ordinary costs is.jeopardised as a result.

Mr Auld confirmed that inn conducting its role as a prosecutor before the Tribunal, a CAC
is required to balance the factual circumstances of the case as well as a number of
practical considerations in the interests of justice and the pubilic interest. Often this will
include things like the need for children or young people to give evidence and the
material differences to likely penalties certaii factugl dispuites would make if pursued. In
this way, proper parallels can be drawn with the Solicitor-General's Prosecution
Guidefines. '

The reality is that the CAC is now obliged to refef to the Tribunal all matters where
serious misconduct is a realistic possibility. The respondent's submission; therefore,
that the CAC c¢otild have dealt with this matter without referring it to the Tribunal but
simply “chase not1o”, is procedurally incorrect.

The CAC stibimits that the referral to the Tribunal on the basis a “serious misconduct”
finding is-a "realistic possibility™is hot mutually exclusive with a submissfon that & finding
of "misconduct” simpliciter should be made. In other words, the CAC submits that a
finding of “serious misconduct® is. a “realistic possibility” here. That is becalise the
Tribunal could disagree with the CAC’s position based on the agreed statement of facts.

Mr Auld aiso refefred"(o the joint memorandum in which the respondent accepted that
one of the reasons a pragmatic approach was taken-to agree-on misconduct was

because this case was "borderline”. Both parties were in agteement that the present

case was analogous to NZTDT 2016/50 where the Tribunal accepted the téachet's.
conduct in that case "might be categorised as serious miscorduct under each of the
three limbs of the defiriition In s 378" Therefore it cannot be argued that'a case
involving conduct which is “berderfine® serious misconduct, or conduct which, ona

factual comparison to another case, "might be categorised as seriotis miscoriduct”,

eannot fall under “may possibly” constitute serious misconduct:

The factors that have influenced the CAC to take a pragmalic approach in'consenting to
a finding of only “misconduct’ is apprapriate are as follows:

(a)  Theincident was short-lived, and appéars to be & "one-off” incident;

()  Thé respondent has undertaken restorative processes, haviitg et with Student:
A-and his family afterwards and apologising for. the way he elected to handle the:

13
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situation. 1t is accepted, though, that this feature does not directly impact on the
gravity of the conduict itself;

{c)  The respondent has now feturned permanently to live in the United Kingdom
where he has family;
{d) The respendent would not be able fo return to New Zealand for a full Tribunal

hearing because he has a daughter with special health needs whom he is in care
of;

(e)  There:would be significant costs incurred in arranging for the respondent to give
evidence from the United Kingdom:;

{f)  Further costs would be incurred if the matter went to a Tribunal heafing on
witnesses who would be required to be called to give evidence and be cross-
exarmined; and:

(@) in light of the respondent's personal circumistances, the present case was agreed
by the paries to be "bordedine”. On this basls, the: CAC accepted that a

.....

pragmatic solution would be in the public interest.

Discussion

47.

48,

W& are grateful for the CAC's fulsome analysis.

In the present case, according to paragraph 2 of the jeint memorandum, the-parties
“agree this ¢ase can be'resolved by way of a finding of misconduct because of the
unusual circumstances”, In the next paragraph, we are fold that the resporident has
returned permanently to the United Kingdom. In paragraph.5 we aretold that in light of
thie respondent's personal circumstances and the borderline nature of the case, the.CAC
accepts that a pragmatic-solution would be in the public interest”.. And at paragraph 11
'they say, "The parties have now reached the shared viewpoirit that the respondent’s
actions fall short of the threshold for serious miscondugt, but reach the threshold of
misconduct.” This is a joint memorandum, signed by both counsel and so'we are
satisfied that the respondent accepts thatthe CAC is being pragmatic, and the reasons
given for that, as outlined above at paragraph 45.

Difficult-fo enforce

49,

‘Ms Andrews submits that because the respondent has gone back to the United
Kirigdom, an order for costs will be difficult to enforce. In putfing this as a ground, we

12
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hope that Ms Andrews is not suggesting that her client has no intention to pay the costs.

Possible difficulty in enforcing an order for costs is not a reason to refrain from making

an order. We leave itto the CAC and the Tribunal to decide what steps they wish to take
in order to enforce any order.

Should the CAC have laid the charge?

50.

51.

52,

53.

Ms Andrews argues that because this case was very similar to 2016-50, it was open to
the' CAC not 1o refer this case to the Tribunal and the costs would not have been
incurred. The CAC could have censured the respondent but chose not to.

We accept that an allegation of the use of force may possibly constitute serious
miseonduct, Each case will tum on its-own facts: Factors may include the-degree of
force used; the number of individual contacts with the student (eg one slap versus
three); the time involved (eg 2 seconds versus 20}; the effect on the student physically
and emotionally; the effect on other students witnessing the events; the teacher’'s

.emotional state and therefore unintended force and -,potenﬁai for harm; the motivation of

the teacher. This listis not exhaustive. However, in-an environimént where the use of
corporal punishment (including for corrective purposes)-is an offence, it is reasonableto
consider that the use of physical force may possibly constitute serious misconduct.

Mr Auld indicated that there was evidence that would have been heard that would have

made a finding of serious misconduct more likely. We have {o put that to one side, but
even without that stiggestion, we accept that the way evidence paris out at a hearing ¢an

depart from expectations, At a full hesiring of the case, we might have explored what

management plans were in place, and what other staff wére doing-at the time and what,
if anything, they.observed. We would have heard more about the respondent’s state of

mind when he behaved as he did. Those findings might have placed the agreed facts in
@ better orworse light.

Any of the following findings could have been made:

a) The respondent's conduet (either based on-each incident individually or
together) amotinted to serious misconduct.

b). The respondent's conduict did not amount to serious misconduct, but
warranted a disciplinary response under s 404. inthat.case we might have
found it was misconduct.

¢} The respondent's conduct did not warrant a disciplinary response either
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54,

55.

56.

i6

because not all the facts were proven or because his actions were

reasonabile in the circumstances.

On the agreed facts, there were several factors that meant that a finding of serious
misconduct was a possibility: the respondent “grabbed” the student, twice tried to prise
his fingers from bars, and he picked the boy up. In other words, there were four distinct

events.

However, we also found the student’s history relevant. There was a risk of him harming
others. We want to make it very clear that we are not saying that a student who has

behavioural problems has a reduced right to be free from physical abuse. Rather, there
were good grounds for the respondent to believe that Student A had harmed and would

further harm other students.

In summary, it was entirely appropriate that the CAC laid a charge of serious misconduct
and indeed, it was obliged to do so. We do not accept the respondent’s submission that
the CAC need not have brought the charge to the Tribunal.

Does a finding of misconduct affect the quantum of costs?

57.

58.

59.

60.

As the CAC submitted, the revised disciplinary regime gives the Tribunal more oversight
over the setting of standards and protection of the public. Had the charge not been

upheld at all, then it is unlikely that there would have been any order for costs. Where a
finding of misconduct is made, the CAC is in a difficult position. It is obliged to bring the
case, and yet sometimes may be of the view that misconduct was a more likely or fairer

outcome.

Consensus as {o costs is often part of an agreed outcome. Paradoxically, if either party
had decided to proceed to a hearing on the basis that this element was not agreed, the

costs and inconvenience for all concerned would have escalated considerably.

Ms Andrews says that in 2076-50 the Tribunal indicated that it would consider an award
of less than 50% for a finding of misconduct even were a hearing was required. We
agree, and note that the CAC is seeking 40%.

Ms Andrews notes that in CAC v ||l 2016-19 where there was a finding of
misconduct, the Tribunal was minded to require a 20% contribution. This was a case
where the finding of misconduct was made on one particular, and four other particulars
of the charge were not upheld at all. Therefore it is of little relevance to the present
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case.

Taking all matters into account, we find that 40% is a reasonable amount for costs. The

CAC was obliged to lay the charge. The CAG has taken a pragmatic approach and
considered the cost and inconvenience that a full hearing would involve, This has saved
expense for the respondent and the profession. We therefore ofder the respandent to
pay 40% of the costs of conducting the hearing, under sectioh A04(1)(h) and (i), that is
40% of the Tiibuhals costs and 40% of the CAC's. actual and reasonable costs. The
Tribunal delegates to the Chairperson authority to determine the quanium of those costs
and issues the following directions:

a) ‘Within 10 working days of the date of this decision:

i, The Secretary is to provide the Chairperson and the parties a schedule of
the Tribunal's costs
ii. CAC tbfile and serve on the respondent a schedule of its costs
b) Within a firther 10 working days the respondent is to file with the Tribunal and
serve oft the CAC any submissions she wishes to make in refation o thecosts of
the Tribunal or'CAG.

c) The Chairperson will then determine the total coststo be paid.

Non-publication orders

62.

63,

64,

65,

The respondent has applied for name suppression on the following grounds:

() Identification of the.respondent would lead to identification of the student
(b) The respondent's daughter's mental health would be adversely-affected by
publication of the respondent’s name.

in support of his application were two affidavits; ene from himself, and one from the
principal of the school.

The hearing of this application is considered in private. (s 405(5)), and o the evidence in.
support of the applications is public only to the extent as specified in this decision.

As noted above, &t paragraph 22; the Principal told us:that the student at the centre of
this case has posed a number of behavioural challenges. He said that the schoolis a
small rural school with a'highlevel of parental supportand involvement. Instances of
student disohedience and discipline are almost non-existent. He said he was certain

17




18

that if details of this incident were made. public, the parents and wider community would
immediately identify the student at the centre of the case.

86.  Forthe CAG, Ms Hann advised that having obtained the views. of student A's parents,
the CAC supports name suppression for student A, the school and the respondent.

Discussion

67.  Consistent with the principle of open justice, secfion 405(3) provides that hearings of this-

Tribunal are in public. This is subject to the following subsections {4):to (6} which

provide:

(4)  If the Disciplinary Tribunal is of the opinion that it is proper fo-do so, having regard
to the interést of any person (ineluding (without limitation) the privacy of the
cornplainant (if any)) and to the public interest; it may hold a hedring or part of &
hearing in private;

(5) The Disciplinaty Tribunal may, in any case, deliberate In private as fa its decision
oras fo any quiestion arising. in the course of a hearing.

(6) If the Disciplinary Tribunal is of the opinion that.it is proper fo-do:so, having regard
to the inferest of any person (including (without limitation) the privacy of the
complainant (if any)) and to the public interest, it may make any 1 or iriore of the
foltowing orders:

(a). amorder prohibiting the publication of any report or acceunt of any.part-of any
proceedings before it, whether held in public or in private:
(b) an order prohibiting the publication of the whole or any part of any books,
 papers, or documents produced at any hearing:

(c) an order prohibiting the publication: of the naine, or any partictlars of the
affairs, of the person charged or any other person.

68.  Underr 34{2)(c) of the Education Councii Rules, 2016, the Tribunal "must.consider
whether it is proper to'make an order, in accordance with.section 405{6) of the Act,
prohibiting publication of the name or particulars of the affairs of “certain witnesses or
vtilnerable people”. One class is if the person is a “child or young person”, which is
defined as a person who is under 16-or was a student at a school or early childnood

facility af the “relevant time".*2

69.  We accept that there is a risk that identification of the respondent and the schiool would
probably lead to identification of Student A. We acknowledge the strategy for managing

“ Rule 3{1) Education Council Rules 2016
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his behavioliral challenges requires careful tactics and it would not be fair o him, his
family or the school comiunity if publicity of this matter adversely affect those efforts,

We are satisfied that it is proper to give student A's interests weight and we erder non-
publication.of student A’s name and Identifying details. Those identifying details Include _
the name of the school, its Tocation and the name of the respondent.

Theo Baker
Chair
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NOTICE - Right of Appeal under Section 409 of the Education Act 1989

1. This decislon may be appealed by teacherwho is the subject of a decision by the
Disciplinary Tribunal or by thie Complaints Assessmient Committee.

2. Anappeal must be made within 28 days: after receipt of written notice of the
decision, of any longer period that the couitt dllows.

3, Sectiort 356(3)6 (B) applies {o every appeal under this section asf it were an
appeal under section 356(1).
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